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DIGEST:
' T Employees, placed in lowexr grade ‘ot time of anpointment

then they would have been placed in had thare not heen

an adainistvative failure to carry out x nondiscyetinnary
agemnvy policy, may have thelr anoolintments vetroasctively
changed to the higher grade and pald apporooriate back pay,
While xeneral rule is that vatroactive changos in salary
may not be made in absence of a statute so providing, GAO
has permitted retroactive adjuyiments in cases where
errorno pccurred as the result or a 1fallure w ceorry out &
nondiscrotionary administrative policy, See Conp, Gen,
decs, cited,
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Labor Relations Council for suthority to make rvotroactive appointments,
with appropriate back pay, to correct administrative errors wihlch occurred

) in the hiring of two emplnyeey of the Councif, wemely Mr, Robert A, Remes
and Nr, Robert F, Hermann,” In the case of Mr, Rowmes, authorization
is soupht to make his appointment to GS-11l, sten 1, retvoactive tv
August 5, 1973, the date he wvay first appointed and to pav retroautive
nalary equivalent to the diffcrance batween the salary of 65-9,
step 1, and GS-11, step 1, for the period from Auguat 3, 1973, through
December 8, 1973, 1In the case of Mr, Hermann, authorization is sought
to make his GS-ll appointment retrzactive to August 13, 1973, the date
of his appointment and to pay reirpactive salary equivalent to the
difference batween the salary of GS«9, step 1, and GS5+11, step 1, for
the period from August 13, 1973, through December 22, 1973,

The record indicates that &t the time they were first hired by

- the Council, Mr, Remes a-.' Mr, Hermann were nppolnted to positions
clasoified as Law Clerk (Trainee), GS-904, at Grade 9, step l. The
Executive Director of the Couucil states that atithe time the employcus
were interviewad, sclected and appointed to their positions, there was
a nondiscreticnary agency pnlicy in effect which previded that attorney-
advisors and law clark trainess were to be hired at a G&-11, step 1,
level if they mat the criteria of Federal Personnel Manual Chapter 930,
subchapter 3-3(b)(2)., Both Mr. Remes and Mr. Hermann met the criteria
of that subchapter. ‘'he Executive Director further states: 'It is
clear that, had thera not been a misunderstanding as to the FPH criterin
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wnd the eligibility of Mr., Remes and Mr, Hermann thereundexv, both would
have been oviginally appointed at the GS-ll, step 1 level," (Although
Mr. Remes and Mr, Hermann wera appeinted at'the GS=9, atev 1, level,
they nevertnhetess perriormed tne wuties and responsibilities ox the GS-Ll
entrance level attorney position from the date of their initial appoint-
ments,

Subzequently, the fact that 4; cdministrative arror had been made
in the oripinal apoointments of Mr. Remes and Mr, Hermann concornine
their eligibility for appointment at the higher grade was breught to
the attention of the Lxecutive Director and immedinte corrective action
was taken to change the grades of the two employees ro GS-11, Authority
is now sought to make the criyvactiva actions retroactlive to the lates of
their original appolntmants.

Wa discussed the general 1uie vegarding retroactive salary changas
in our decision 9f January 22, 1970, B~168715, as followst

'"As a ganeral ruli an administxative change in salary

may not be made retronctively effective in the .absenco of

a atatute so providing, 26 Comp, Gen, 706 (1947), 39 id,
583 (1960), 40 id, 207 (1960), However, we have permitted
adjustmants (retroactively effective) of salarv rates in
certain cases vhen ervors occurred in {ajlures to carry
out nondiscretionary. administrative regulations or poli=~
.cles, BSee 34 Gomp. Gen. 380 (1955) and 39 id. 550 (1960),
Also, we have permitted retroactive adjustments in cases
where the administrative ervor haa deprived the employee of
a right granted by statuts or reguletion. Sea 21 GComp, Gen,
369, 376 (1941), 37 id. 300 (1957), 37 id, 774 (19%8)."

Subchapter 2+«7c of chliapter 531 of the Federal Personnel Mauual pure
taining to determining vate of baasic pay provides as follows:

Yo, Administrative errox, When an administrative
arror is made in dotermining the correct pay attaching
to a position or payable to an cmployee, correction of
the adﬁiniatratlvo exror may be made on a xatroactive
baasisa,

In the uited decision, B=168715, January 22, 1970, it was held that
the employens involved in that case had no vestad right to be promoted
at any speciflc time, but rather that the agency's regional comnissionaer
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vas given the authority to promote, We recoenized in that case that
the intent oy the administravive instructions involved was thav the
promotion ha made vithin a vensonable time, but that A delay in effac-
tuating the promotions was, in effect, not adninistrative errov, In
the present casy, however, it appears that the Federal Labor Relations
Council's admininztvative policy was not to maike a newly=hired avtornev
merely eligible to receive a GS~11 salary, but instead to require such
grade and pay 1f the appropriate FIY criteria were met, It aoes not
appear that {t was intended, once a Jdecision vas made to offer an
attorney applicant a position, that there was to be any diascration as
to the grade to be ofterad,

Accordingly, and in view of the statement by the Executive Direc-
‘tnr that My, Remas and hr, Hermann would have been originally appointed
‘al the (iS+11 lnvel had there not been an administrative error in the
interpratation of the FEM criteria and the eligibility of the employees
theveunder, we would have no ebjection to the Council ef{iiting the pro-
poaed retroactiva sppointments and paying the appropriit:. back pay,

R. ¥ KELLEZ

: Comptrolle« General

Doput
PRLY, of the United States
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